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sos ENVIRONMENT REPORTER
EPA MEMORANDUM TO REGIONAL OFFICES ALLOWING CONTINUED OPERATION
OF HAZARDOUS WASTE FACILITIES FAILING INTERIM STATUS STANDARDS
(July 81, 1981) - :
MEMORANDUM enly exceplicn Io where H can be shown that fins) dispesition

SUBJECT: RCRA, Sectico 3005(e). Continved Operation of
Bazardous Waste Faciliies by Owners or Operstors Who
Bave Failed to Achieve Interim Statws

0. Enforcement Division Direciors Regions I to X

FROM. Douglas MacMillan, Direcior Office of Waste
Enforcement (WB-027M)

A November 19, 1980, Federal Register sotice (48 FR
96830} solicited comment on enforcement and regulatory

licies which (he Agency was contidering to deal with

ilities which miss the potice and application
deadlines for ipterim ptatus pursuant to .
$005(¢). Severa! comments were feceived from the public
and from Regional personpe] regarding these policies. The
ecomments revealed some confusion regarding th
sequirements for achieving interim status ander the Act
8 discussion of the

i

operators who Dave failed to achieve fnterim
slatus, apd guidance pregarding the aszercise of that
sutbority.
A. Cooditions for Achieving Interim Status
. When Congress gpecified in Section 3005 of RCRA that
all treaters, storers, and disposers of hazardous waste must
ebtalp & permit, } recognized that EPA would not be able
to fssue permits to all such persons before the Subtitle C
gram became effective. Consequently, Congress paxsed
Section 3005(e) that a facllity owner or operator meeting
certain conditions would be treated as Baving been fasued
a permit upti) fiza! administrative action io taken on the
facility’s permit application. This statutorily conferred
femporary autborization to operate fs commonly peferred
fo as ‘‘interim status™, — the title of the subsection by which
it was created. Section $005(e) sets forth requirements for
qualifying for finterim etatus. EPA elaborated on those
requirements ip the Consolidated Permit Regulations, 40
CFR 122.22 and 122.18, as amended on November 19, 1980.

xdbgeuu.wwiﬁmmmtam

(1) owns or operates a facility which is reguired to have
@ permit under Section 3005 and which was in existence cn
November 18, 1080,

(2) bas complied with the requirements of Section 3010{n)
:?CRA. regarding notification of bazardous waste activity,

() hos complied with the requirements of ¢0 CFR
$22.22(a) and (¢), governing submission of Part A
applications aball be frested as having Deen issued &
Bazardons waste focility t wptll such time as final,
sdministrative disposition &f the facility’s permit
application i3 made. .

Ap essential feature of “interim status™ (and the source
of confusion within both tbe regulated community and the
Agency) fs that, wnlike 8 permit, it {8 pot granted o
conferred by EPA. ® Ratber, it s conferred directly by
Siatote. Any person meeting the above (bree slatutory
fequirements avtomatically qualifies for interim status. The
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of as application has 8ot been made because tbe applicant
Sas falled 10 provide pecessary faformation. (See, Section
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follows.

8. Requirement that the Facility Be in Existence oo
November 10, 1080

The first statutory prerequisite for interim

odtaining
that the owner's or operator’s facility be “in
oxistence em November 39, 1980." (Section 3005(e))
Interpretation of this requirement can be found ot €5 FR
8300809 mod 93333-3¢ (Maoy 18, 2080), 45 FR 76833-34
(November 20, 1080), and 46 FR 2344-48 (January 9, 1931),
attached heseto.
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2. Reguirement that the Owner ar Operator Comply with
Section 3010(s) .

Section 3010(c) of RCRA requires ap owper or operator
of a focility for the Greatent, siorage er disposal of a
waste fidentified or BRisted in megulations
promulgated ander Bection 8001 ot enly ¢o file a

5

. potification, but to file the potification within ninety days.

For example, 8 person who was reguired to potify as @ result
¢f the publication of EPA's May 10, 1980, regulations and
did pot file a potification by August 18, 1980, hos sot
*“complied with the requirements of Section 3010(a)” and bas
sot schieved Interim status. (Section $005(e) 40 CFR
132.23(aX1).) Furlber discussion is provided at 45 FR
76831-83 (November 19, 1980), attached.

8. Requirement that the Owner or Operator File &n
Application Upder Section 3005

The fina! statutory condition for schieving interim status
fs that the owner or operator of a fecility bave “filed an
spplication arder ... sectiop [S005]'. EPA's regulations
fmplementing Section 3005 ition eligibility for interim
status oo a facility’s baving “complied with the
gequirements of §122.23(a). . . governing submissions of Part

A applicaticns ” (See, 40 CFR 132.33(2)(3)).

Bectios ¢0 CFR 1322.22(a) formerly required that ol
owpers abd opersiors of existing Bazardous waste
treatment, storage, or disposal facilities submit Part A of
thelr permit application by November 16, 1980. The secticn
was amended o November 19, 1580, to redefine Ghe
éeadline for filing Part A applications. 40 CFR 122.23(a)(1)
20w provides: R

“Owvners and opersiors of existing basardous waste
gnansgement focilities must submit Part A of their permit
application o the Regional Administrator no later thas (i)

months after the date of pudlication of regulations which
first paquire them to comply with the standards set forth
f2 40 CFR Parts 364 cr 385, or (i) thirty days after the
date they first Became subject (o the standards set forth
o 60 CFR Parts 264 or 385, whichever first occurs™
Accordingly, a facility at which a solid waste was bandled

prior to November 20, 1980, fs eligidle for interim status

PAutasrad Dy THE BUREAY OF NATIONAL AFFAIRS, INC., WARNINGTON, D.E. 20657

o]




“

’ wnn'em DEVELOPMENTS

H its owner or eperator flles » Section 3010 aotification
withip pivety days (I so reguired) and & Part A permit
applicaticn within aiz mooths after EPA promulgstes
regulations designating such solid waste as 8 hasardous
waste. :

Purtber, 8 facility which handled hasardous waste perior
® November 19, 1930, But was Bot required to apply for
8 permit beconse of & regulatory szempticn, may y
fior interim stotus Y its owner or operator files a A

t application within 30 days after loning its esemption.
€.0.. 8 geoerntor who produced Dazardous waste prior to

ember 39, 1030, whbo after November 39, 3680,

sccumulntes for the first tirne bazardous waste en-site for
loager than 50 days.) As notad in the Federal Register motice
pertaining to the amendment, some of the facilities which
will quelify for foterim status by wirtve of 40 CFR
§82.23(a)1)li) techaically may be operating without a
t until they submit their permit application. (45 FR
6833, November 19, 1980, attached.) Conasquently, these
Dandlers bave been given potice that “EPA will not initiate
ony enforcement action against them ... if they sotify
their EPA Regional Office immedistely and file an
apﬁsuuoo withio the thirty-day pericd.” Jd.
addition, the Agepcy may by eom
snder Section 3008 of RCRA extend the date by whi
- owper or operator of an existing hazardous waste

. snanagement focility may submit Part A of its permi

spplication. (40 CFR 122.22(a)(3).)

Guidance regarding interim statos and the owoer's
operator’s obligation to file a Section 3010 notification and
a timely Part A application s found st ¢3 FR 76833
(November 10, 1080), and 45 FR $3321-24 and 335¢ (May
29, 1900), attached. Further guidance regarding tbe exercise
of : Region's %mﬁmry antbcritz to extend the date for
submitting & Part A permit application is provided i
Bection D of this memorandum. . .

B. Bection 3005(e) and Enforcement Discretion

Subtitle C provides that, npon the effective date of the
gegulations jdentifying and listing Dazardous wastes, “the
freatment, storage, or disposal of any such hazardous waste
is prohibited escep! in accordance with such g permit”
(Bection 3005(a) (empbasis added).) Consequently, any person
treating, storing or disposing of bazardows waste without a
permit or without daving achieved interim status may de
ordered by the Agency to cease that eperation (Section
$008(a)), may be subject to civil penalties (Section 3008(c.2)),
%umyhmkabmmmﬁ»mtm

Congress® intent Ip enacting the panctions in Subtitle ©
was to “permit a broad variety of mechanisms so as to stop
the illegal disposal of bazardous wastes™ (B.R. Rep. No.
2491, 94th Cong., 8d Sess., at 81). In most cases in which
8 Region determines that a
€isposed of bazardous waste in violation of Section 3005(a),

. prompt aéministrative or fudicial action sbould be brought
peeking cessatiop of the violation and, if determined to be
appropriste, assessment of & penslty. :

Agency recognizes that the litera! constroctios of

Bection 3005(e) will have the effect of preventing owners

or operafors of certaln well-managed fecilities from

quallfying for imterim siatus. In order ¢o provide relief
wbere appropriate, Congress has provided that enforcemen

ex vel "Honcock w.
Ruckelshaus, 497 F.24 1173 (6tb Cir. 8974, affd, 428 US.
287 (1976). Corn Refiners Association, Inc. v. Costle, 804
F.34 1223, 1225, 3238 (8tb Cir. 3079% Weyerhauser Co. ©.

"
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person bas treated, stored or

Costle, 800 P34 1011,11056-58 (DC. Cir. 1978). United
8tates o. Olin Corp., ¢85 IF. Supp. 1130, 1136 (WDN.Y.

§976x Committee for Consderotion of Jones Falls
mmsumv. in, 387 F. Supp. 634, 520-30 (D. Md.

Althougt EPA camnct eomsider Sacility ouwners e
operstors who have falled ¢ oetisly Ghe wiatutory
seguirements of Section 3003(e) as having achieved interim
slatus, the Agency may esercise i3 enforcement discretion
8o allow such fecilities (o cootiove operating where the
oontinved cperation would De in the public foterast Cf.,
Stote Water Control Board v. Tvain,; 850 F.34 921, 927

th Cir. 1977) Sierra Clud ». Train, 857 F.34 485 (5tb Cir.

971}, New Mexico O\tizens for Clean Air and Waoter
. in, 8 ERC 8061, 8085 (D.N.M. 1974). Policies
Jseferenced In the November 30, 1600, Federal Register
eotice (65 FR 76830-38) have been Geveloped (o provide
pelicf in these aitvations. :

€. Allowing the Continved Operation of a Facility by an
nﬁwubpuih'hoﬂnhuduwmm
ton .

Altbough the snforcement authority of Section 3008 vests
discretion in the Agency, courts have beld that “the esercise
of prosscutorial discretion, Mke the ezercvive of esecutive
discretion geperally, i subject (o statutory and constitution-
@) limits enforceadle through fudicial review.” Nader v.
Sazbde, 407 F34 €76, 879-00 (D.C. Cir. 1974)°° fee, B
rnlnhr. *“Reviewabllity &f Prosecvtorial Discretion:

allure to Prosecute,” §5 Colum. L. Rev. 330 (1975). If the
Region determines, fin the esercise of its emforcement
discretion, to allow the continued operation of a facility by
nmcrwmmmuﬂeﬂwadﬂenbm
status, it most 6o 80 rationally and io good faith. In addition,
the Agency may be required o state the factors npon which
it relied in Geciding Bot to bring 8 particular eaforcement
action. See discussions In Bachowski v. Brennan, $02 F34
9 (3rd Cir. 1074), vev'd sn part, Dunlop v. Bachowski,
€21 US. 880 (1975% Enuvironmental Defense Fund v.
Hordin, 423 F3d 3003, 3095-1100 (D.C. Cir. 1070).
' tly, eachk Region's exercise of enforcement
discretion must be based spop evidence that will permit the
peasonadlepess of s decision &o be later demonstrated

In the context of an ownper’s or operator’s fallure ¢o
achieve folerim status, the exercise of enforcement

. discretion abould pequire eonsideration of such factors
a8 : :

o the barm (or beoefit) to the environment that will result
from the facility’s cootinved operation;

o the circumsiances surrounding the faillure of the owner
or for 10 meet the requirements of Secticn 3005(eX

» the compliance history, if any, of the owner or operator
focluding his recalcitrance or good faith efforts to comply
otk with regard ¢o the subject facility and apy oiber

cility for which tbe owper or operator fs responsible),

» the gvallability of enforcement pesources;

» the lmportance of the violatico in comparison with other
viclations; asd,

o the oxtent to which the owper or operator should have
knows of RCRA's regulatory requirements (presumably, 8
commerical off-gite bazardous waste management facility
should be beld 1o a somewbat higher standard of knowledge
of the regulations than should 8 generator with a relatively
small co-site facility that is operated in support of and
z&tbmmwawmmubﬁm);

o fairoem and ogquity.
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sbould De accompanied by o siatement, as Getailed 83
cticable, of the reasons sypporting the actico.
. Providiag Notice to the Cwoer or Operator, and the
Pubdlic, of the Exercise of Enforcemnent Discretion
¥ the Region determines to allow the contipved operation
of o facility whbose owper or operator bas failed (o schieve
fnterim status, the Region may have no fegal cbligation to
flormally advise the owner or operator of that decision. In
virtually all instances, of coarse, #t will be sppropriate ¥
provide potice In order, for example, to apprise the public
ol the Regiod's éetermination, imform transporters or
tors oring the facility of the ezercise of enforcement
tion, and mest importantly, to ald the owner /operator
By edvising him/ber that the operution of the facility will
be allowed to cootinue despite the failure to meet t2e
sequirements for schieving interizm status.

3. Facilities Failing to Provide Timely Notification under
Secticn 3010.

Compliance orders fssued under Bection 3008 of RCRA
(with or without a civi] penalty assessment) may be msed
to provide potice of the Region's decixion to allow the
eootinved operation of a facility provided that that motice

§s part ef o Brosder set of compliance sequirements. '

(Neither a compliance crder mor an folerim status
¢ompliance letter (see below) perve to “grant” ipterim status
6o & facllity which falled to timely potify. Such a facility
€an pever sctuslly have interim status. (See pages 2-3)) A
eompliance order obviously must be used if ap administra-
tive pensalty Is being assessed. (Section 3008(c).) Penalties
of at least $100 for each month the notification was overdue
would ordinarily de appropriate. I most instances where
@ sotification was more than siz months lnte, penalties
should be assessed. If the violator is ap off-site commercial
bazardous waste management facility, higher penalties and
& sborter grace period sbould be considered. A compliance
order also bas the advantage of clearly requiring ap owner
©r operator fo comply with interim status standards (40 CFR
[Part 285), thereby making it difficult for the owner or
eperator to argue that such standards do pot apply to him
and also preveoting him from attaining any wnfair
sdvantage over competitors who did comply with the
sequirements for achieving interim status. (See, 40 CFR
$65.1(b).) A compliance order also provi
violator with o clear remedy if the
fs pot i violation of the Act (Bee
in sddition, a compliance order may provide for mpove
eertain {mposition of penalties in the event that there'ls a
subeequent violatice of RCRA. (See, Section 8006(a)(8).) An
administrative consent order may alsc provide an sdmission
by the owper or operator regarding the applicability of, for
.axample, the interim stotus standa
.7# sl %’uwpﬂ‘ the Consolidated
orp complaint pre, parsuant ¢o the
Ruoles of Practice, 60 CFR Part 13, b as
Attschment 8.
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orders rather than I5CL's. In 20 event sbould

fiasued (o a facility which potifies later than ooe yesr after
the required date, ov after Geptember 18, 1083, which ever
eccurs iater.

Ap ISCL should ecotain the Sollowing specilic
ﬂn::: to the particular facility (by and
8. Reference ty pame
Jocation) apd the owper or operator with regard to which
the actiop is being takes.

5. A statement that the ISCL fs an exercise of enforeement

€. A stotement st the emforcement sotbority will
eaercise its discretion and pot seek 10 cease the treatment,
gtorage, or of hazardous waste by the owper or
&p:mor at selerenced facility, en the eondition

t:

(1) the owner and operstor comply fully with the terms
of the GSCL,

(3} tbe owner and operaior eomply fully with the Interim
Stotus Stapdards, 60 CFR Part 265 and applicable
Consolidated Permit Regulations, €0 CFR Parts 122 and 136,
within time periods set forth in the ISCL,

(3) eircumstances @0 Bot eccur which would warrant
snodification of the Agency’s exercise of enforcement
dlscretion, and b

{¢) circumstances do not cccur which would warrast an
acticn under Sectiop 7003 of RCRA.

¢. A statement that the ISCL dozs pot preclude the
possibility of citizen suits under Section 7002 of RCRA. Since
ap ISCL sbould only be {zsued after a careful determination
that such ap exercise of enforcement discretion b In the
pudlic interest, few suchk actions Dy third parties are
enticipated. K s pevertheless important ¢o everyome
goocerned lo be aware that the possibility of such an action

" exists.

& A statement that the exercise of enforcement discretion
expressed ip the ISCL sball terminate at the time that final
administrative disposition of the permit application for the
subject family i maode. .

{. The ISCL should be signed by the appropriate Regional
sopervisor of Barardous waste enforcement activities ¢o
underscore the fact that it is an esercise of enforcement
@iscretion.

g Where sppropriste, ap ISCL may codfaln provisicns
shielding generators and transporters using the facility from
;eden! prosecution for sepding wastes io an unpermitied

cility. .

A model ISCL fio appended 23 Attachment 1. Bt s
smpbasized that it i3 only & sample and each ISCL soust
be carelully drafied, within the guidelines set forth above,
o coves the particular situation at jssve. .

Writter agreement (o the owoer er operator thet the
terms of the ISCL (includipg the acbedule for filing, mnd
compliance with (he interim statns standards and
consolidnted t pegulations) are reasonadble and
schievable, and that the owper or operator will eomply with
them should be obtained (See Attachment 8)
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Amwudumamwwwmm
was promnl‘ated o November 10, 3980, and provides:

*Tohe Administrator mby by compliance order fssued
mmmsdmwmmuwmm
owner and operator of av ezisting Mhazardous wasie
mansgement facility must sedmit Part A of their permit
application.” (60 CFR 122.83(aX3).) _
A purpose of the amendment s o gllow &
madvertently missed the filing deadlines set forth in 60 CFR
333 35(a) o pevertbeless obtain interim status. (65 FR 76833,
November 19, 1080.)

he November 19 amendment the @iffer-

ences ip effect in failing to comply with $010(a) and failing
¢o flle 8 timely Part A. Bection $010(a) sets o requirement
&Mﬂyﬂthinuutpu'lodloruped!ieddmdudnus.
and this is a coodition for achieving interim status. Faillore
lbmetlhnt&adhm.ﬂmukdbdon.mﬂuhhﬂm
o achieve interim status. Bowevez, Section 8005(e)(3) only
goquires sobmission of 8 permit application witbout
specifying @ deadline. EPA, through its segulaticss,
ui;imﬂyntududlmdmwlﬂorubnmud
Part A's. The regulatory amepdment reflects the Agescy’s
vecognition that, wnlike the deadline for motification, the
@eadline for Part A's Is pot statutorily and that
EPA may, therefore, sdministratively adjust that deadline
bwnudnueuwmhummum
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it to the environment that will result from the facility'’s
continved operation, the sarrounding the
failure of the owner o
Geadline, the owper's or operator’s compliance history, the
availobility of enforcement resources, the importance of the
violation in comparison with other violatioas, the knowledge
of the statutory and regulatory requirements which that
type of facility bad or ghould bave bad, and otber equitable
gonsiderations.

As §122.22(a)8) Geals specifically with this situation,
mpﬁmwﬂmnwmmvnbwldkwb
allow such a facility to contioue in operation. 1 alate (i
November 10, 3980, or other applicable énte) Part
application bas already been submitted, the order sbould
ioclude o statement that the application has been accepted
uuﬁmelyﬁhd.mdiﬁooedmmp' with the

8
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¢ircumstances
opuawrtomeettbehntﬁﬁu :

>

OEPA mpresenistive, however, Dave apon vaguest .
waste management facilities what
rwmuummummmtbqe::

particular facilities a %o bave met those prerequis!
oplnioe that a ity o have met
prerequisites for interim sta (which sbould i» BO

with a “graat” of ipterim glatus) does pot altima i

fasoe of wheiber & facility Bas isterim status Nor éoes an EP.
Tﬂmmwawnudumbm!

the wmder the RCRA citizes suit provision,

9003(a l).umurdnﬂywud.ncbnnw
com eate foture enforcement actions, based oo &
oburud fpformation, teought afa.l.ui the facility
ﬂmtlpu'nltnhwuunmm&

i

by aw (cf Commonwealth of Kentuc
Muummmﬂuquumdymhw
ctizen @it oo, Section ¥002° (cf., Hal
Em 1 unity Comm., 636 F
I076) ) P el el % bring ap dolo
o0 an
fs challenged




